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US Fund Managers: Are You Cleared To Access EU 

Investors?

By Chelsea Naso

Law360, New York (July 10, 2014, 6:58 PM ET) -- The clock is ticking on the one-year 

transitional period for the European Union’s Alternative Investment Fund Managers 

Directive, meaning U.S. fund managers targeting European investors have just days left to 

brace for this new web of regulation, or risk leaving themselves open to serious liabilities, 

experts say.

The AIFMD came into play in Europe in July 2013, with EU regulators giving member states 

and outside fund managers a one-year grace period to bring the directive into full effect. 

But as of July 22, the directive will apply in full force to any fund marketed to investors in 

the European Union, explained Derek Delaney, managing director of DMS Offshore 

Investment Services Ltd., a fund governance firm.

“If they have prospects that they want to continue to speak to and haven’t registered in a 

country or haven’t set up an EU fund, they are not able to continue that interaction,” 

Delaney said. “There is not an awareness of that fact by a significant number of asset 

managers.”

The directive lays out a legal framework for monitoring alternative fund managers through 

a single system. But since new regulations interpreted by each individual country govern 

reporting, oversight and access to investors, that framework offers a lot of twists and turns 

that could trip up U.S. fund managers.

Here, Law360 takes a look at five ways U.S. fund managers seeking European investors 

can avoid regulatory roadblocks.

Understand Each Country’s Regulations

The AIFMD covers the entire EU, but each country is allowed to interpret the directive in its 

own way. This adds a layer of complexity to the regulation, explains Steven Whittaker, an 

investment management partner in the London office of Schulte Roth & Zabel.

Generally speaking, each EU country can be placed into three categories based on the level 

of restrictions for funds seeking access to investors. The least strict countries, which 

include the U.K., Luxembourg and the Netherlands, only require notification of regulators. 

Countries in the middle category, which includes Ireland, Spain and Sweden, require both 

notification and approval. The most strict, which include Germany, require notification, 

approval and registration before funds can access investors, according to Whittaker.

“The short story here is really, depending on the country you are marketing into, there are 

other things you may need to do for the countries’ regulators,” Whittaker said.



Accessing investors, U.S. fund managers should also remember, is as simple as marketing 

to them. Marketing is a legal term under the AIFMD but does not, at this early stage, have 

a clear-cut definition. Each country has different standards for what forms of contact are 

considered marketing, which means U.S. fund managers could open their funds to a new 

level of risk with a simple conversation if they are not careful.

“There is a definition of marketing; it’s not very helpful, not very clear,” Whittaker said. 

“The analysis of whether a manager is marketing or not marketing is a troubled one.”

Find The Best Path To Market

There are four ways to access EU investors through the AIFMD, according to Delaney: 

through reverse solicitation, through the National Private Placement Regime, as a stand-

alone European fund with a management company or through a platform.

Reverse solicitation, the practice of allowing investors to come to the fund of their own 

accord, is the most passive of the four. It basically means the fund manager does nothing 

to initiate contact with the potential investor, even if they have a history together.

U.S. fund managers pursuing investors in a select number of countries may find that 

registering under the National Private Placement Regime is the best option for them, as 

they can then register with and report directly to individual countries’ regulators.

“If fund managers have a concentration in one or two, maybe three countries, that is a 

good solution for them. If they want to go across Europe, setting up a European fund as a 

replica of their fund can give them access fully across the European Union,” Delaney said.

The third path to the market is as a stand-alone European fund with the assistance of a 

management company, which can inform regulators that the fund will be managed on its 

behalf by the U.S. fund manager.

U.S. fund managers seeking a more plug-and-play solution across Europe, however, may 

prefer to access the market through "platforms," which are pre-approved under the AIFMD 

and can allow a fund to operate as a subfund.

Despite the complexities and additional costs these strategies tack on to marketing 

overseas, acting now to gain access to EU investors can provide a financial advantage, 

Delaney noted.

“An EU institutional investor now has access to fewer funds,” Delaney said. “So if you look 

at an investment manager electing to launch a European AIF, they’re doing it not from a 

compliance perspective but as a way to get a jump on their competitors.”

Be Wary of Reverse Solicitation

Reverse solicitation can be a tempting marketing strategy for U.S. fund managers that 

would rather sit back and watch how the situation unfolds, as it allows them to continue 

established relationships without going through the process of complying with the AIFMD.

"One trend we observe today is some asset managers take a 'wait and see' approach and 

do not expand their range and distribute in the European Union just yet," said Marty 

Dobbins, State Street Bank Luxembourg's managing director and the chairman of the 

Association of the Luxembourg Fund Industry’s Depositary Bank Forum.

However, this tactic can also open up the fund to a serious amount of risk. Since each 

country has been able to interpret the AIFMD its own way, each can determine what level 



of contact constitutes reverse solicitation. And to add a layer of confusion to that, not all 

countries’ regulators have laid out exactly where they will draw that line, according to 

Delaney.

Breaching the AIFMD's regulations surrounding reverse solicitation could have a number of 

negative impacts on the fund, depending on how strictly regulators intend to pursue the 

issue. Sanctions could include being prohibited from marketing in the region where the 

indiscretion happened. And it’s important to remember that any investor that receives 

illegal marketing is entitled to have its entire initial investment returned.

“That is a huge issue because you can’t put the liability of that error on the other investors 

and the fund,” Delaney said.

Prepare for Heavy Oversight and Reporting

After getting the green light to access EU investors under the AIFMD, U.S. fund managers 

should expect to face regular, intensive scrutiny and heightened reporting requirements for 

as long as they operate in the EU, explained John Young, an associate in the investment 

management and private investment funds practices in Ropes & Gray LLP’s London office.

“Fund managers marketing in the EU have ongoing regulatory reporting. It’s quite a major 

undertaking,” Young said. “They might have to switch to quarterly reporting rather than an 

annual, as in the U.S. Some managers have told us they are not sure it’s worth completing 

the AIFMD Annex IV form on a quarterly basis, if that is the price of admitting a single 

European investor.”

U.S. fund managers targeting EU investors will also have to make additional point-of-sale 

disclosures on top of their normal private placement memoranda, explained Anand 

Damodaran, a partner in Ropes & Gray’s private investment funds group in London.

"Typically, a fund’s private placement memorandum would already contain a lot of 

disclosures about who the manager is, what the product is and what the risks are. The 

AIFMD and delegated legislation have detailed guidelines on what else that document must 

contain,” Damodaran said.

U.S. fund managers will also need to use a depositary, or a third-party custodian, who will 

audit the fund’s reports and make sure it knows at all times where the fund’s assets are. 

Fund managers will also need to disclose their compensation policies, but they can do so in 

tiers rather than at the individual level, Young explained.

“Remuneration disclosure is thought to be a healthy thing in Europe. The theory is that it 

will encourage fund managers to adopt satisfactory remuneration policies,” Young said.

Compliance with the heightened burdens of oversight and reporting under the AIFMD can 

get cumbersome, but at the end of the day, more transparency should make the market a 

better place for both investors and fund managers, Dobbins says.

"Today, we continue our journey for greater transparency and responsibility in the market. 

All of us are aware of that and know this requires more robust reporting at the end of the 

day. As long as it's implemented in a timely and efficient way, it will be good business 

practice for everyone," Dobbins said.

Don’t Neglect Anti-Asset Stripping Rules

U.S. fund managers — and specifically, private equity fund managers — should be 

extremely careful that once they finally win clearance, they don’t violate other aspects of 

the regulation, like the so-called anti-asset stripping rule.



For some private equity firms, it’s common to pull cash from a portfolio company. But 

under the AIFMD, when a private equity fund takes control of at least 50 percent of a 

nonlisted company’s voting rights, the fund manager is prohibited from facilitating or 

supporting distributions or the return of capital for two years following the acquisition, 

explained Damodaran.

"It imposes limits on what the fund can financially extract from such a portfolio company 

for up to 24 months from the date control or co-control was acquired. Previously, you 

could do a little more financial engineering in that initial 24-month period following the 

acquisition of a European portfolio company,” Damodaran said.

While the AIFMD might seem a bit overwhelming for U.S. fund managers that have yet to 

be cleared to access EU investors, the details will get ironed out as time goes on, Dobbins 

says.

"They are trying to achieve a level playing field with solid investor portfolios and more 

transparency on the basis of the rules of the road," Dobbins said. "Once the directive is 

implemented, a lot of areas will be ironed out and little details will change."

--Editing by Kat Laskowski and Philip Shea. 
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